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s Appeal No: V2/381-384/RAJ/2011

" ORDER-IN-APPRAY ::

The below: mentioned appeals have been filed by the Appellants
(hereinafter referred to as ‘Appellant No. 1 to Appetlant No. 4’, as detailed in
Table below) against Order-in-Original Ne. 04/BB/AC/MRB-11/2021-22 dated
' 13.4.2021 (hereinafter referred to as ‘impugned order’) passed by the Assistant
Commissiﬂnér,' . Central GST, Division Morbi-ll, Rajkot Commissionerate
(hereinafter feferred to'as ‘adjudicating authority’):-

1Sl | Appeal.'No. Appellants Name & Address of Appellants
No. :

. _ | M/s Omen Vitrified Pvt. Ltd.,
1. | V2/381/RAL/2021 | Appellant No.t | Morbi.

' . Shri Bharatbhai T. Patel,
2. 1V2/382/RAJ/2021 | Appellant No.2 | Director of M/s. Omen Vitrified
' : Pvt. Ltd., Morbi.

. " | Shri Manishbhai Thobhanbha
3. | V2/383/RAJ/2021 | Appellant No.3 Adroja, Director of M/s. Omen
. . . Vitrified Pvt. Ltd., Morbi.

g R . | Shri Virjibhai Amarshibhai
4. | V2/384/RAJ/2021 | Appellant No.4 | Adroja, Ex-Director M/s. Omen
S Vitrified Pvt. Ltd., Morbi.

2. The facts of the case, in brief, are that Appeltant No. 1 was engaged in
manufacture of Ceramic Floor and Wall Tiles falling under Chapter Heading No.
69 of the Centrat Excise Tariff Act, 1985 and was holding Centta' Excise
Registration No. AABC03282GEMOO1. Intelligence gathered by the officers of
Directorate General of Central Excise Intelligence, Zonal Unit, Ahmedabad
(DGCEI) indicated. ‘that various Tile manufacturers of Morbl were mdulomg in
malpract:ces in connwance with Shroffs / Brokers and thereby engaged in large
.scale evasion of Central Excise duty. Simultaneous searches were carrled out on
22.12.2015 at the premises of Shroffs in Rajkot and Morbi and various
incriminating documents were se!zed On scrutiny of said documents and
Statements tendered by the said Shroffs, it was revealed that huge amounts of
cash were deposited from all over India into bank accounts managed hy said
Shroffs and such cash amounts were passed on to Tile Manufacturers through
Brokers'fﬁjddlemeizilcash Handlers. Subsequently, simultaneous searches were
carried out on  23.12.2015 and 31.12.2015 at - the prémises of
Brokers!Mlddlemen/Cash Handlers engaged by the Tile manufacturers and
certain mcnmmatmg documents were seued ' '
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+ Appeal No: ¥2/381-334/RA /2021
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2.1 Investigation carried out by the officers of DGCEI reveated that the
Shroffs opened bank accounts in the names of their firms Iar_ld passed on the bank
account details to the Tile manufacturers through their BrolkersiMiddlemen. The
Tile manufacturers further passed on the bank account details to their

customers/ buyers with instructions to deposit the cash in.respect of the goods

sold to them without bills into these accounts. After depositing the cash, the

customers used to inform the Tile manufacturers, who in turn would inform the
Brokers or directly to the Shroffs. Details of such cash ceposit alcngwith the
copies of pay-in-slips were commtinicated to the manufacturers by the
Customers. The Shroffs on confirming the receipt- of the cash in their bank
accounts, passed on the cash to the Brokers after deducting their commission
from it. The Brokers further handed over the cash to u{é Tile manufacturers
after deducting their commission. This way the sae proc,eeds of an illicit
transaction was routed from. buyefs of goods to Tite manufacturers through
Shroffs and Brokers. |

2.2 Duﬁng scrutiny of documents seized from the p'remises of M/s Maruti
Enterprise, Rajkot, Shroff, and Shri. Thakarshi Premj.i Kasundra, Broker/
Middteman, it was revealed that the said Shroff had received total amount of Rs.
92,64,000/-in their bank accounts during the period ‘from May, 2015 to
December, 2015, which were passed on to Appellant .No 1 in cash through Shri
Thakarshi Premjl Kasundra, Broker. The said amount vias alleged to be sale

proceeds of goods removed clandestlnely by Appellant No Qo rmeen o

3. Show Cause Notice Mo. DGGI!AZU!Gr A/36-150/2019- 20 dated 27.02.2020
was issued to Appellant No. 1 calling them to show cause as to why Central
Excise duty amounting to Rs. 11,58,006/- should not be demanded and
recovered from them under proviso to Section 11A(4) of the erstwhile Central
Excise Act 1944 (heremafter referred to as “Act”) along with interest under
Section 11AA of the Act and also proposing imposition of penalty under Section
11AC of the Act and fine in lieu of confiscation under Section 34 of the Act. The
Show Cause Notice also proposed imposition of penalty upon Appetlant No. 2 to
Appellant No. 4 under Rule 26(1) of the Centrat Excise Rules, 2002 (hereinafter

referred to as “Rules”).

3.1 - - The above .said Show Cause Notice was adjudicated vide the impugned
order wherein the_ demand of Central Excise du_ty amount't;ng to Rs..11,58,006/-
was confirmed under Section 11A{4) along with interest under Section 11AA of
the Act. .The impugned order imposed penalty of Rs. 11,58,006/- under Section
11AC of §he_ Act upon Appellant No. 1 with option of reduced penalty as
envisaged under provisions of Section 11AC of the Act. The impugned order aiso
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Appeal No: V2/381-384/RAJ/ 2021

lmposed penalty of Rs. 1 joigo
under Rule 26(1) of the Rules

Algpellant No. 2 to Appellant No. 4

4. Being aggrieved with the impugned'order; Appellant Nos. 1 to 4 have
preferred appeals on various grounds, inter alia, as below :-

Appell'an't No. 1:-

(i) . The adjudicating authdrity_ has relied upon Statements of Shroff,
- Middleman/Broker and Partners while confirming the demand raised in
the -sho_v_@_'cause notice. However, the adjudicating authb_rity has passed
- the. order without atlowing cross _e*amination of Departmental
witnesses in spite of specific request made for the same. It is settled
-'p.osi't-ion of taw that any statement recorded uhder Section 14 of the
Cen_ti‘al Excise Act, 1944 can be admitted as evidence only when its
authen'ti{:i_ty is established under provisions of Section 9D(1) of the Act
~ and relied upon following case laws:
' (@)" J.K. Cigarettes Ltd. Vs. CCE - 2009 (242) ELT 189 (Del).
(b} M/s Jindal Drugs Pvt Ltd - 2016 (340) E.L.T. 67 (P.& H)
(c) Ambika International - 2018 (361) E.L.T. 90 (P & H)
(d) G-Tech Industries - 2016 (339) E.L.T. 209 (P & H)
~ {e)- Andaman Timber Industries -2015-TIOL-255-SC-CX
([) Parmarth Iron Pvt. Ltd - 2010 (255) E.L.T. 496 (AML. Y
(ﬁ-) ln view of the provisions of Sectaon 9D of the Central Excise Act, 1944
and settled position of law by way of above referred judgments, since
Cross 'examination of departmental witnesses were-not atlowed their
- " statements cannot be relied upon while passin'_é, "the order and
'détermi.'n:ing.the duty amount payable by il. Especially when, there is
" no other‘evidence except so called oral evidences in the form of those
_“'st-ate'merjts and un-authenticated third party private records.
"Ther'éfor-e, in view of the above, impugned order passed by the

' lea'lrned Joint Commissioner is liable to be set aside on this ground too.

(iii) That the demand is faised based on_ly on récords_recdvered from
broker/middleman Shri Kasundra of Morbi which are relied upon at Sr.
No.54 of Annexure-RUD .of the SCN with .other similar ‘irrelevant
‘documents; that thus demand is raised on third party private
unauthéfjtic data; that it is nowhere forth coming who had prepared
tﬁe same and why same was prepared; that the said pages “are
ill_egible;f" ‘unsigned, does not show from where same were
: recoverédfseized and also appéars to be in different hand writihé and
Imay be ‘\varitte.n by d.ifferent' persons; that Annexure-B to Show Cause
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(iv)

(v)

(vi)

Appeal bo: ¥2/331-384/RAS /2021

recovered from said middleman/brokers only; that though it is stated
that same is prepared on the basis of records recovered from Shroff
vis. M/s. Nitinbhai (Maruti Enterprise), Rajkot, however for the entries
mentioned under various columns of Annexure-B had no reference of

seized documents and page number of the seized documents nor

" Panchnama under which seized documents are relied upoh nor copies

of such pages supplied with the SCN.

That the adjudicating authority based on the scan copy of certain bank

accounts of Shroff and scan copy of private records of

middleman/broker and 'general statements of Shroff and middleman/ -

broker tried to discard vital discrepancies raised by the appellant

without any cogent grounds. There is no link between the bank
accounts of .Shroff and private records of; middleman/broker.
Therefore, in absence of receipt of cash by the Shroff, link of such
payment to middteman/broker and payment of cash to appellant it is
erroneous to uphold the allegations against appellant. He not only
failed to 3udge the allegations, documentary evidences and defence
neutrally but also failed as quasi-judicial authority and followmg
principat of natural justice by passing speaking order as well as
following judicial disciptine tao. Therefore, impugned order passed by

_ him is Liable to be set aside on this ground too. "

That the adjudicating authority has not neultl;ally evatuated the
evidences as well as submission made by it but heavily relied upon the
general statements of Shroff, Middlemanf-Broker;'_scan- copy of private
recofds of M/s -Maruti Enterprise and Shri Thakarshi Kasundra, breker
reproduced in the SCN. He has not seen that Shri Bharatbhai Patel,
Director of Appellant No. 1, has filed afﬁda\nt dated 12.9. 2020 to the
effect that they have not manufactured and sold goods without invoice
and without payment of duty of excise; that they have not received

any cash as mentioned in SCN from any person. .

That m the entire case except for so called evidences of receipt of
money from the buyers of tiles that too w1thout identity of buyers of
the goods as well as identity of receiver of such cash from. the
middleman, no other evidence of manufacture of tites, procurement of
raw 'materials including fuel and power for- manufacture of tites,
deployment of staff, manufacture, transportatlon of raw matenals as

well as finished goods, payment to all lncludmg raw material suppliers,
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Appeal No: V2/381-384/RA)/2021

Mery statement of manufacturer
viz. appellant no statement of any of buyer, no statement of
transporters who transported raw materials, who transported finished

"goods _e_tc.— are ‘relied upon or even available. It is settled position of

law that in absence of such evidences, grave allegations clandestine

removal cannot sustain.. It is also settled ppsi_tien_ of law that grave

~ allegation of clandestine removal cannot sustain on -the basis of

- assurnption and presumption'and relied Upon following case laws:

(a) Synergy Steels Ltd.- 2020 (372) ELT 129 (Tri. - Del.)

(b) Savitfi Concast Ltd. - 2015 (329) ELT 213 (Tri. - Del.) -

(c) Aswani & Co. - 2015 (327) ELT 81 (Tri. - Del.)

(d)- Shiv Prasad Mills Pvt. Ltd. - 2015 (329) ELT 250 (Tri. - Del.)

(e) Shree Marut1 Fabrics - 2014 (311) ELT 345 (Tri. - Ahmd )

That it is not a matter of dispute that Tiles were notified at 5r. No. 58

-and 59 under Notification No. 49/ 2008-_C.E.(N.T.) dated 24.12.2008 as
- amended issued under Section 4A of the Central Excise Act, 1944.
.-Accordingly, as .pr'ovided.u:'_nder Section 4A ibid duty of excise was
' payabte on the'retail sale price declared on the goods less permissible

abatement @ 45%. Thus,. duty of excise was payable @ 12.36% (upto
28.02.20_f15) and @ 12.50% with effect from 01.03.2015 on the 55% of

retail sale p_riee {RSP/MRP) d_eclared on the goods/ p'ackages. That the

investigation has nowhere made any attempt to find out actual
quantity. of tiles manufactured and cleared clandestinely. No attempt

- was made to know whether goods were cleared with declaration of
' RSP!MRE or without dectaration of RSP!MR_P on the goods/packages.

There is no evidence adduced in the impugned show cause notice

about aﬁyf case booked by the metrology department of various states

across India against appetlant or other 'tile manufacturers that  goods

were sold by it without declarmg RSP/MRP. Though there is no
evidence of ‘manufacture and clearance. of goods that too without

' declaratlon of RSP/MRP-it is not only alleged but also duty. is assessed
_ consrdenng the so called atleged reahsed value as abated value
 without . any legal backing. Neither Section 4A ibid nor rules made

there under provides tike that to assess duty by taking realised value

or trans'acti'dn value as abated value and the investigation has failed to

follow thé' said provisions. Therefore, sake of argument it is presurned
‘that if RSP!MRP was not declared on packages then also it has to be

) _determmed in the prescnbed manner i.e. as per ‘Section 4A(4) read

with Rule 4(i) of Central Excise (Determlnatlon of Retail Sale Price of

Excrsable Goods) Rules, 2008 and not by any other manner. As per the
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_ Appeal No: VE/381-324/ 04072021

the previous or succeeding mon'ths is to be taken for the purpose of
assessment and in absenée of other details of quantity etc. such
realised value duty cannot be quantified. In an;;r case duty has to be
calculated after atlowing abatement @ 45%. B |

(viii) That all the allegations are baseless and"totally unsubstantiated,
therefore, qt:estion of alleged suppression of fal:ti: etc. also dees not
arise. None of the situation supp_re_ssion of facts, ‘wilful mis-statement,
fraud, cotlusion etc. as stated in Section 11A(4)-tof the‘Central Excise
Act, 1944 exists in the instant case but it is a_lleged suppressioh of

| | facts in the impugned notice based on the aﬁove referred genez‘al

¥

allegation i

. Appellant Nos. 2 to 4:- _ § _
(i) Their firm has atready filed appeal agamst the lmpugned order

as per the submlssmn made therein contending that .impugned
order is liable to be set aside in limine .and therefore, order

. imposing penalty upon them is also liable to be set a51de

(i) That it is a settled position of taw that for imposition of penalty
uncler Rute 26, mculpatory Statement of concern person ‘must be
recorded by the 1nvest1gatlon However in the present case, no
statement was recorded during investigation and hence, no penalty
can be imposed under Rute 26. ,‘

(iii) That no penalty is imposable upon them tjn;tjer Rile 26(1) of the

~ Central Excise Rules, 2002, as there is no reaSon to believe on their
part that goods were liable to confiscation. : _

(iv) That there is no single documentary ewdence to- sustam the
allegatlons that the séized documents are not at all sustainable as

evidence for the reasons detailed in reply filed by the Appellant

‘No. 1. Investigating officers has not recorc!ed statement of any
buyers, transporter, ‘supplier etc. Allegation of ctandestine
manufacture and removal of goods itself is fallacious. -

(v} That even duty demand has been worked out. based on adverse
inference drawn by investigation from the se12ed docurnents which
itsetf are not sustainable evidence for various reasons: -discussed by |

- theirfirm i.e. Appellant No.1 in their reply;, that under the given
circumstances no penalty can be imposed upon them under Rule
26 ibid and relied upon.the following caselaws

. {a) Manoj Kumar Pani - 2020 (260} ELT 92 (Tri. Delhi)
(b) Aarti Steel Industnes 2010 (262) ELT 462 (Tri. Mumbai)
(c) Nirmal lnductomelt Pvt Ltd. - 2010 (2591 ELT 243 (Tri. Dethi)

y |
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| (vl) ln view of _
| of the Central Excnse Rules, 2002

‘4.1, Personal Hearing in the matter was scheduled in virtual mode on
25.8. 2022 Shri P. D Rachchh Advocate, appeared an behalf of Appellant Nos. 1
to 4. He re!terated the ‘submissions made in appeal memoranda as well as in
synopsus submitted during hearing. He further stated that there was nelther
documentary evrdence nor oral evidence. Shri Thakarshi Kasundra, broker, has
“not given name of M/s Omen Vitrified Pvt Ltd nor any one from M/s Omen
Vitrified Pvt Ltd. He had given. name of ‘Omano Tiles’ with code “OMN.T”,
| which is-.a separate entity and demand has atso been raised against M/s Omano
Tiles. Entries in prwate records of Shrl Kasundra, Mlddleman were attributed to
M/s.Omen Vltriﬁed Pvt Ltd while computmg demand. Thus, 1mpugned demand is
liable to be set aside and requested to allow the appeals.

5. |have carefully gone through the facts of the case, the impugned order,
-the appeal memoranda and written as well as oral submissions made by the
_Appellants. The issue to be decided is whether the impugned order, in the facts
of this case, conflrmmg demand on Appellant No. 1 and imposing penalty on
Appellant Nos.. 1 tq 4 IS correct tegal and proper or not.

6. | on perusalpf records, | ﬁ'nd that an offence case was booked by the
officers of Directorate General of Central Excise Intelligence, A'hmedaba_d
against Appellant I\'lo 1 for clandestine removal of goods. Simultaneous searches
carned out at the premlses of Shroff / Brokers / Middiemen situated in Rajkot
and Morbi resulted in recovery: of various incriminating documents indicating
“huge amount of cash transactions. On the basis of investigation carried out by
the DGCEL, it was alleged that various Tile manufacturers of Morbi were indulged
in. malpractices in. connivance with Shroffs / .Br0kers and thereby engaged in
large scale evasion of Central Excrse duty. Durlng mvestlgatton, it was revealed
by the mvestigatmg off:cers that the Tite manufacturers sold goods without
payment of duty and collected sale proceeds from their buyers in cash through
said Shroff/ Brokers/ middlemen. As per the modus operandr unearthed by the
DGCEI, the Tile manufacturers passed on the bank account_detalls of the Shroffs
to their buyers with instructions to deposit the caSh in respect of the goods soid
to them w1thout bllls into these accounts. After deposntmg the cash, the buyers
used to mform i‘he ule manufacturers, who in turn would inform the Brokers or
dlrectly to the Shroffs Details of such cash deposit along with the copies of pay-
in- sllps were commumcated to the Tlle manufacturers by the Customers The
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the cash to the Brokers after deducting their. commission from it. The Brokers
further handed over the cash to the Tile manufacturers -.af_te_r deducting their
commission. This- way the sale p'roceeds was allegedly -routed through
Shroffs/Brokers/middlemen. | '

7. | find from the case records that the DGCEl had covered 4 Shroffs and 4
- brokers/middlemen during investigation, which revealed that 186 -ma_nufacfurers
were routing sale proceeds of illicit transactions from the said
Shroffs/Brokers/Middtemen. | find that the DGCE} has, inter alia, relied upon
evidences collected from the premises of M/s Maruti Enterprise, Rejkqt,- Shroff,
and Shri Thakarshi Premji Kasundra, Morbi, Broker, to alle.ge clandestine removal
of goods, by the Appellants herein. It is settled position of'. law that ln the case
involving clandestine removal of goods, initial burden Eof proof is on the
Department to prove the charges. Hence, it would be pertinent to examine the
said evidences gathered by the DGCEIl and retied ‘upon ‘_fby'the adjudicating

authority in the impugned order to confirm the demand of Central Excise duty.

7.1. 1 ind that during search carried out at the office pre_mises_ of M/s. Mafuti
Enterprises Rajkot, Shroff, on 22.12.2015, certain private ;records were seized.
The said private records contained bank statements of various bank accounts
operated by M/s Marutl Enterprise, sample of Whlch is reproduced m the Show
Cause Notice. | fmd that the said bank statements contamed details like
particularsl' deposit amount mltlatmg branch code etc Further, lﬂt,_,wgvas
mentioned in handwritten form the name of city from where the amount was
deposited and code name of concerned mlddler_nen/Broke_r to whom they had

handed over the said cash amount.

7.2 | have gohe through the Statement.of Shri Nitinb:héi Aljjahbhai Chikani,
actual owner of M/s Maruti Enterprise, Rajkot, re(:orded on 24‘.12.-_2015 under
Section 14 of the Act. in the said statement, Shri Nitinbhai Arjanbhai Chikani,
inter alia, deposed that, '

“Q.5 Please give the details about your work in M/s Maruti Eaterprise, Plot

no. 33, Udaynagar street-1, Mavdi main Road, Rajkot, M/s India Enterprise,
. Plot No. 33, Udaynagar street-1, Mavdi main road, Rajkot and M/s MARUTI

Enterprise, Office No. 110, Haridarshan Arcade, 150 Ft. Ring Road, Rajkot.

A.5  Though, I am not the owner of the above mentioned firms but I looked
after all the work of M/s Maruti Enterprises (now closed}, M/s India enterprise

-and M/sP.C. Enterpnse with the help of staff.. Basically, our work is to receive
the cash amount in our 9 bank accounts of the aforesald ﬁrms

These Bank accounts were opened during the period from March 2015 to June
2015. All the bank accounts of M/s Maruti Enterprise wcre closed on

December 2015*cm:ept one acc0unt of Bank of India =
_ ._ _ D
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We have opened thme mentloned 9 {‘Mcounts and gave the details of
these accounts to the.middieman located in- Morbi. The middieman are workmg

. on behalf of tile manufacturers located in Morbi. These middleman then gives
our bank detsils to the-tiles manufacturer of-Morbi who in tumn further passes
these details to their tiles dealers located all over India.

The tile dealers then deposits cash in these accounts as per the instructions of
the ceramic tile manufacturers who in turn inform the middleman. The middle
‘man theén inform us ‘about the cash deposited and the name of the city from
‘where the amount has been deposited. We check all our bank accounts through

‘online banking’ systems on the computer installed in our office and take out
the printout of the cash amount deposited during the entire day in all the
accounts and mark the details on the printouts. On the same day latest by 15:30
hrs, we do RTGS to M/s Siddhanth Agency in lieu of the RTGS, M/s
‘Siddhanath Agency gives the cash amount. The said cash is then dlslnbutecl to
concern middleman.

- Q.6 Please give the details of persons who had deposited the amount in your
-firms namely M/s Maruti Enterprise, M/s India Enterprise and M/s MARUTI
‘Enterprise 7

A 6 We are not aware of any persons who had deposited the cash amount in
our bank accounts: The ceramic tile manufacturers direct the said parties to

: dcposn the amount in cash in these accounts, As already stated above, we.had
given our back account details to the mlddle man who had in turn given these
numbers to the tile manufacturérs.”

7.3 1 have gone through the Statements of Shri Thakarshi Premji Kasundra,
~ Morbi, Lrecorded on 24 12.2015 and 28.12. 2015 under Secticn 14 of the Act. In
the'sai

statéments, Shri Thakarshi Premji Kasundra, inter alia, deposed that,
‘Statement dated 24.12.2015:

“Q.1: Please explain the business activities of Ms. Gayatri Ent'er‘pﬁsel, Morbi.

A:l: . M/s. Gayatri Enterprise, Morbi is running business as a broker since
~November, 2011. [ am handling all the day to day work of the firm including
Acecounts. My [lirm is working as a middleman between Shroffs and
my . clients,. who are Ceramic Tile manufacturers/Traders. In this
regard. my said clients approach me and inform that their certain amount of
money has been deposited by their customers in the accounts of my
Shroffs. Accnrdmglv, [ approach . concerned Shroff to deliver the cash
amount i0 me for subsequent distribution o my clients. For this work; I
generally charge Commission @ 0.05% of the amount. so distributed to. the
concerned Manufacturers/ Traders. 1 further explain in detail that my Shroffs
have given me a bank accownt number and the said number was given by me to
my clients. Accordingly, dealers/buyerss of the tile manifacturers- (who are my
clients) deposit the cash amount in the said account of the
Shroffs as per the instructions of the Ceramic Tile manufacturers. My clients
- then inform me about the cash deposited and the name of the city from where
the amount has. been deposited. And once the said amount is deposited in the
account of my Shroffs, my work is to receive the cash from the Shroffs and
deliver.the samg to my clients. i further state that gencralty Shri Nitinbhai A.
Chikhani of Mf‘s Maruti Enterprise & Mis. India Enterprise, Rajkot. used to
deliver the \.a&‘h1 to me. My Shroffs are M/s. Maruti Enterprise and M/s. India

Enterprlse Rajkot, which is operated by Shri Nitin A, Chikhani & M/s. Ambaji
Enterprises and M/s K.N. Brothers, both situated at Rajkot, which is operated by
- Shri Lalitbhai Gang,wam .
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Q.3: Please produce all documents/files/diaries/registers, pertaining to aforesaid
business activity of your firm namely M/s. Gayatri Enterprise, Morbi for the
period from inception of the firin to tll date.

A.3: 1 produce herewith one “Office time™ make- Notebook containing pages
from 1 to 160. The said notebook contains the details of cash amount received
from: the Shroffs for distribution of the same to my clients i.e. Ceramic Tile
manufacturers/Traders. for the period from 24.11.2015 to 21.12.2015. | turther
explain the details shown at Entry No. 1 at lhe left side of Page No.l of the said
Notebook as under: !

2758040 shiv  23-11 TPK

The first column “2758040™ represents the amount received from Shn Nitin
Chikani of M/s. India Enterprise. Rajkot (shiv). The second column “shiv”
represents the code name given to Shri Nitin Chikani. The third column “23-117
represents the date of transaction. The forth column “TPK” represents the short
abbreviation of my name.

In view of the above, 1 state that on 23.11.2015, I have rece:ved Rs.27.58,040/-
from my ehuoff namely Shri Nitin Chlkam

i'

Now [ explain the details show at entry No. 3 at the rlght mde of Page No. 1 the
said Notebook as under:

497730 Alive Chandresh  (3)

The first column “497730" represents the amount paid to Shri Chandresh of M/s
Alive Ceramics.

The second column *Alive’ represents the code name given to the Ceramic tile
manufacturer

The third column *Chandresh’ represents the name of the person who collected
the amount on behalf of the ceramic tile manutacturer.

The fourth column “(3)' represents the number of entries of the cash amount
made by the customers of ceramic tile manufacturer.

In the same manner, the other entries have been made durmg the course of
regular business in this notebook.

Statement dated 28.12.2015:

Q.4. Please state who has made the entries in these 28 records consisting of
Diaries and why these entries have been made?

_A.4. I have personally made the enwies in all these 28 diaries. On some pages,
the writing may be different. Those eniries have been made by my son

- whenever [ am out of station or in the office. These entries pertains to the cash

“received from the various Shroff and cash paid to:the Ceramic Tile
manufacturers. :

" Q.5. Two lypes of records are maintained by you. One in the Writing pads and
other is In Pocket small diaries. Please explain what they -contains? .
AS. 1 am ﬁrst explaining the detalls nuntloned in the, Wutmg pads. The
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Writing pads :_omalmetaﬂs n:t.cwed mhe Ceramic Tile manufacturers.
The manufactdrers or his repiesentative cills me in the morning or noon and
inform tlie amount of cash deposited from a particular city or sometimes the
amount to be’ deposited in cash on that day from a particular city. The amount
is then entered on the respective pages in ‘thousands’ ie. ‘000" are to be added.
If the amoun is in thousand and hundreds then it is differentiated with /. For
example Rs. 8800/- is written as 8/8 and i that case ‘00" are to be added. Then
the name of the city is mentioned from where the amount is to be received.
Lastly the name of the account is mentioned in code word i.e. the name of the
Bank and or details of the account holder or his firm’s name. After that wiil
call the respective Shroff and inform him the account name and the ‘name of
city from where the amount is to be received and when he confirms the reccipt,
we put a code malk viz “Star’, Triangle’ and ‘X in a circle’ against that entry.”

~ Different code nark has been allotted to different Shroffs. For example “Star™.

has been allotted to Shri Lalit Gangwani of Ralkot ‘Triangle” has been allotted
to Shri Nitin thkam of Rajkot and *X in a circle” has been allotted to Shri
Sandeep of Jamnagar. ™

| have gone through the Statement of Shri Arvind Hajipara, Partner of M/s

Badveshvar Mahadev Tiles, Kolkatta recorded on 22.6.2019 under Sect!on 14 of

8.

the Act. In the sald statement, Shri Arvind Hajlpara, inter alia, deposed that,

“Q.4. What are the products dealing by your company ?

A 4. Weare engabed in the tradm;:, of Ceramic Tiles and 'Samtary wares since
201). :
i
Q-5 : Please provide names of major suppliers of your company for the F.Y.
"’014 15 and "015 16 _
A5 : We hud purchased Ceramic Tiles from the following manufacturers
during F.Y. 2014-15 and 2015-16:
M/s Omen Vitrified Pv¢ Ltd, Morbi
M/s Saheb Ceramic Pvt Ltd. Morbi
M/s Coto Ceramic Pvt Ltd. Morbi
M/s Big Tiles, Morbi
M/s Wageshwar Tiles Co, Morbi-
M/s Sunora Ceramic Pvt Ltd, Morbi

Al e

Q.7 :Please expiaih have you ‘1)ilrchaqed Ceramic Tiles from aforesaid tile
manufacturers without covering of Central Excise i mvowe‘s during F.Y. 2014-
15 and 2015-16 2.

‘A7 ¢ We had purchasecl Ceramic Tiles from the aforesaid tile manufacturers

under Central Excise invoices during F.Y, 2014-15 and 2015-16. However,
sometimes we had received different grade than the mentioned in the invoices
from them and the payment for the differential amount is paid in the bank
account numbers given by the aforesaid companies.

Q-8 : Do you know the details of bank account holders ? -

A8 : We do not know the details of bank account holders, as per the
d:rectlons gwen by manufacturers. we had deposited the payments in the said
accounts.”

On anal_yzing_ the documentary evidences cotlected duriﬁg search at the

premises of M/s Maruti Enterprise, Rajkot, Shroff, and Shri Thakarshi Premji
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Kasundra, Morbi, broker/ middleman, as well as depoeition made by Shri
iitinbhai Arjanbhai Chikani of M/s Maruti Enterprise, and Shri Thakarshi Premji
Kasundra in _their respective Statements recorded under. S'ect_ion' 14 of the Act, |
find that customers of Appellant No. * had deposited cash amount in bank
accounts of Shroff M/s Maruti F_nterprise, Rajkot, wriieh was converted into cash
by them and handed over to Shri Thakarshi Pre‘mji Kasundra, Morbi,
Broker!Midclleman ~who admitted! ;"handeo over the - :iéid cash amount to
Appellant No: T. Shri Arvind Hajlpara, Partner of M/s Badvéshvar Mahadev Tlles
Kolkatta in his Statement recorded ¢n 22.6.2019 under Section 14 of the Act has
admltted that they had received d:fferent erade of goods from Appellant No 1
than mentioned in invoices and dtff_erentlal amount was paid-in bank account

numbers given by Appellant No. 1.

8.1  On examining the Statements of Skri Nitinbhai Arjanbhai Chikani of M/s
Maruti Enterprise_and Shri Thakarshi Premji Kasundra, Morbi, it is apparent that
the said Statennents contained' plethOra of th'e facts, which are in the knowledge
of the deponents only For example Shri Thakarshi Premp Kasundra deciphered
the meaning of each and every entry written in the Pprivate records seized from
h_lS premises, He also gave details of when and how_much cash was delivered to
which Tile manufacturer and even concerned person who had' received cash

amount. It is not the-case' that the said statements' were recorded under duress

or threat. Further, said statements have not been 'retraéted. So, veracity of

deposition made in said Statements is not under dispute.

8.2 | find that the Appellant No. 1 had devised such a modus operandi that it
was almost imposéible. to identify buyers of goods or transporters who
transported the goods. The App_ellant No..1 used to M/s Maruti Enterprise,
Rajkot, Shroffs or Shri Thakarshi Premji Kasundra, Morbi, Middiemen, about
deposm of cash in bank accounts of Shroffs on recelpt of communlcatlon from
their buyers and such cash amount would reach - to them through
middlemen/brokers. When cash amount was deposited by buyers of goods in
bank accounts of Shroffs, the same was not refleCted in.bank statements, as

emerging from the records. So, there was no details of buyers avaitable who had

deposited cash amount in bank accounts of Shroffs. This way the Appellant No. 1

was able to hide the identity of buyers of illicitly removed goods. It is a basic
" common sense that no person will maintain authentic records of the illegal
activities or manufacture being done by it. lt is also not possible to unearth att
ev:dences involved in the case. The ad]uchcatmg authortty is requ1red to
examine the evidences on record and decide the case. The Hon’ble High Court in
the case of Internatlonalehn_ders Pvt Ltd reported at 2010 (255) ELT 68 (H.P.)
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I "&’-

methmg illegal had been done
by the manufacturer whlch prima facre shows that lllegal aCthItIES were being

' 'carned the burden would Shlft to the manufacturer

r'-.

8.3 lt is also pertinent to mention that the ad;udlcatlng authonty was not
conductlng a tnal of a crlmmai case, but was ad]udlcatlng a Show Cause Notlce
as to whether there has been clandestme removal of exc1sabte goods w1thout
payment of exc15e duty. In such cases, preponderance of probabllmes would be
sufﬁcrent and case is not required to be proved beyond reasonable doubt. 1 rely
on the Order passed by the Hon’ ble CESTAT, Banglore in the case of
Ramachandra Rexins. Pvt. Ltd. reported as 2013 (295) E.L.T. 116 (T . - Bang ),

- wherein jt has been held that

- %72 In acase of clandestine actmty involving suppressmn of product.on
and clandestine removal, it is not expected that such evasion has to be
- e_stablishc'd_ by the Department in a tnathematioal:procision. Aﬁer all, a person
‘ indolging in (":’_.Iahdestine activity takes sufficient precaution to hide/destroy the
- evidence. The cvidence available shall be those left bin spite of the best care
_taken by the. ;"‘rersons' involved in-such clandeétine activ'ity In suoh a situation, ,
_ '_ the ent;re facts and circumstances of the case have to be looked into a.nd a
., .. decision has {o be artived at on the yardstick of preponderanoe of probablhty
i and not on the yardstlck of ‘beyond reasonable doubt’ as the decision is being
: rendered in quas1 -judicial proceodmgs ”

8.4 | atso rely'on the Order passed by tne Hon’ble Tribunal in the case of
A.N. Guha & Co. reported in 1996 (86) E.L.T. 333(Tri. ), wherein it has been held
that, _ _ ‘ ’ _
-~ “In all such cases of clandestme removal, it is not possible for the Department -
t0 prove the same with mathemat:cal precxsnon The Dcpartment is deemed to
* have discharged their burden if they place so much of evidente which, prima -
- facie, shows tbat there was a clandestine removal if such evidence is produced
by the Department ‘Then the onus shifts on to the Appellants to prove that -

' there was no olandestme remov.

9.. After careful examination of evidences available on record.in the form of

documentary evidences as well as oral evidence, | am of the considered ppinion

‘that the Department has discharged initial burden of proof for alleging

clandestine removal of goods and the burder of proof shifts to the assessee to
establish by independent eridence that there was no' clandestine removal and
the "ae'eessee cannot escape from the rigour of law by picking loopholes in the
widences placed by the Department. | rely on the decision rendered by the
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Hon’ble Madras High Court in the case of Lawn Textile Mills Pvt. Ltd. reported as

2018 (362) E.L.T. 559 (Ahd.), wherein it has been held that, '
“30. The above facts will clearly show that the allegation is one of
clandestine removal. It may be true thal the burden of proving _-such an
allegation is on the Department. However, clandestine removal with an
intention to evade payment of duty is always done in a secret manner and not
as an open ‘ransaction for the Department to imﬁediat'eiy dcté_cl the same.
Therefore, in case of cland_.estine :.removal, where secrecies Iinvolved, there
may be cases where direct _docu’tﬁenta'ry evidence will not be available.
However, based on the seized recor:ds, i} the Department is able to prima facie
establish the case of clandestine removal and the assessee:is not able to give
any plausible explanation for the same, then the allegation of clandcstine
removal has to be held to be proved. In other words, the standard and degree |
of prooﬂ_which is required in such cascé, may not be thé-same, as in other

cases where there is no allegation of clandestine removal.”

10. The Appellant has contenc_!gd thét since  cross examination of
Departmental witnesses were not éll'owed,' .' fheir statements cannot be relied
unon while passing the order and de'tjlermini_ng the duty amount payable by it. In
this rPg'ard'! find that the Appellant'No 1 ha’d .'sou'ght cross examinatioh of Shri
Thakarshi Premji- Kasundra, Morbi during the course: of . adjudlcatlon The
adjudlcatlng authonty denied the request of cross examlnatlon bv observing in
the :mpugned order, inter alia, as under - o
“20.5 Further as dlscus‘:ed above all the witnesses hd\'e admitted their
respective role in this case under Sectlon 14 of the Central Excise Act, 1944,
voluntarily, which is bmdmg upon ‘them and relied ‘upon in the case of the -
Noticee. Further, 1- ﬁnd that a!l the witnesses have not retracted -their
statements. 'I_'herefore, the same are legal and valid pieces of evidence in the
eyes of law. it is a settted legal p{is-iiior; that cross cxaminaﬁon is not required
to be allowed in all cases. Morech‘er. there is no brovisidr_l urider the. Centra!
Excise law to allow cross examination of the witnesses, duﬁng adj‘udiéatidn of
the case. The denial of opportunity of cross-examination dees hot vitia_te- the.
adjudication proceedings. The adjudicating auihority was not conducting a
trial of criminal case. but was adjﬁdicating aSCN as to whc;_iher there has been
clandestine. removal of excisable goods without paymenf ot duty. | piawe
reliance upon the judgement of Hnn ble High Court of Madras in the case of
. Comunissioner of(_t,ntral I8 *{cn-.c ‘ﬂlem Vq M/s Erode Au‘nal Spwning Mills
_(Pvt) Ltd, reported at 2019 nf)m ELT647. wherein it was held that where

opportunity of cross exammmlon was not allowed the emire pmceedmgs w11]

*»

nac be vitiated. .
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‘required to be paid along with intefest 'at ajjplicable rate under Section 11AA of
the Act. |, therefore, up hol 1mpugned QI' _to pay interest on confirmed
demand. | '

16.  The Appellant has contended that Tiles were notified at Sr. No. 58 and 59
under Notification No. 49/2008-C;E.(N.T.) dated 24.12.2008, as .a-mended, issued
under Section 4A of the Ac"t and duty was payable on ‘the retail sale price
dectared on the goods le.ss abatement @45%. Though'there is no evidence of
manufacture and clearance of goods that too WIthout declaratlon of RSP/MRP,
duty is assessed considering the so called alteged reallsed value as abated vatue
without any legal backing. The Appellant further contended that duty is to be
determined as per See_tion 4A(4) of the Act read with Rule 4(i} of Central Excise
{Determination of Retail Sale Price of - Excisable Goc'n:l:i)j Rules, 2008, which
provided that highest of the RSP/MRP declared on the goods during the prewous

or succeeding months is to be taken for the purpose of assessment.

16. 1' 1 find it is pertinent to examine the provnsmns contamed in Section 4A of
_the Act, which are reproduced as under: “

“Section 4A. Valuation of excisable goods with reference to tetail sale price.-

(1) The Central Government may, by notification in the Official Gazette,
. specify any goods, in relation to which it is required, under the provisions of
 the [Legal Metrology Act, 2009 (1 of 2010)] or the rules made thereunder or
‘" under any other law for the time being in force, to declare on the package
5 ﬁll:l‘cof the vetail sale price of such goods, to which the prowsnons of sub-
~ section (2) shall apply.

2 Where the goods specified under sub-section (1) are: exmsable goods and

‘are chargeable to duty of excise with reference to value, then, notwithstanding

anything contained in section 4, such value shall be deemed to be the retail

- sale price declared on such goods less such amount of abatement, if any, from

- such retail sale price as the Central Government may allow by notification in

the Ofﬁcml Gazette ” _

.16 2 1 fmd that in terms of the Legat Metrolooy Act, 2009, retail sale price is
reqwred to be dectared on packages when sold to retail customers This would
mean that when goods are sold to customers, other than retait customers, like
institutional customers, the pravisions of Legal Metrology Act, 2009 would not be

applicable.

16.3 _C)n .examining the present case in backdrop of above provisions, | find that
Appellant No. 1 has not produced any evidences that thegoods were sold to
retait customers. Further, as discussed above, Appellant No.1 had. adopted such
a modus operandl that ldentlty of buyers could not be ascertamed during
investigation. Slnce applicability of provisions contamed in. Legal Metrology Act,
2009 lt:_'_.elf is not confirmed, it is not possible to ex_tend;.l_::er_}efn;. of 'ebatement
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SCN from any person.

13.1 | I have gone through the Affidavit dated 12.9.2020 filed by Shri Bharatbhai
Patel, who is Appellant No. 2 here.in, contained in appeal memorandum. | find
that as narrated in Para 3 of S__how Cause‘h'lotice, summons were issued to the
Appellant by the investigating authority on 15.9.2016 and 22.1.2019 .to produce
various_documents and to give oral evic_lence but they did not appear. Thus,
opportunities were given to the Appellant to explain their position. However,
they chose not to avail the opportumty It is apparent that filing affidavit after
issuance of Show Cause Notrce is merely an afterthought and it has no bearing on
the outcome of this case. ' '

14. Appellant No. 1 has contended that' there was neither documentary
evidence nor oral ewdence Shri Thakarshl Kasundra broker, has not given name
of M/s Omen Vitrified Pvt Ltd nor any one from M/s Omen Vitrified Pvt Ltd. He
had given name of ‘“Omano Tlles w1_th code “QMN.T”, which is a separate-entity
and demand has also been raised against M_fﬁ Omano Tiles. Entries in private
records of Shri Kasundra, Midclleman were attribtxted to M/s Omen Vitrified Pvt
Ltd while computing demand. In thls regard, it is observed that Shri Thakarshi
Kasundra, middieman had gwen name of Mfs Omano Tites in his Statement,
which isa different firm. It is further observed from Para 9.4. 4 to Para 9.4. 6 of
the lnvestlgatlon Report annexed w:th Show Cause Notice that dunng the course
of investigation, Shn Thakarshi Premp Kasundra had revealed names of all
manufacturers, including  name of Appellant No 1, during the course of
mvestlgatlon while decodlng drartes/ sheets mamtamed by him. it was identified
by Shri Thakarshi Kasundra durmg mvest!gatlon that cash was handed over to
Shri Kamiesh of Appellant No.1. Thus dernand is raised in the present case on
the ‘basis of documentary evrdences collected from the premises of Shri
Thakarshi Premji Kasundra broker l therefore, discard this contention as not
sustainable. C |

15.  In view of the above, the various contentions raised by Appetiant No 1
are of no help to them and they have failed to drscharge the burden cast on
them that they had not mdulgecl in clandestme removal of goods. On the other
hand, the Department has addured suff1c1ent -oral and documentary
corroborative evidences to demonstrate that Appellant No.. 1 indulged in
clandestine removal of goods and evaded pnyment of Central Excise duty. I,
therefore, hold that conftrma*ron Or demmd of Central Excise duty amount of
Rs. 11,58,006/- by the adJudlcatmg authonty IS ‘correct, legal and proper.. Smce
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- evidences, grave allegations of clandestine removal cannot sustain and relied

upon various case laws.

e

11.1 | find that the investigating ofﬁcers gathered evidences from the pren'nses
of M/s Maruti Enterprise, Rajkot, a Shr_off or Sh_rl Thakarshi Premji Kasundra,
Morbi, Middlemen, which indicated that Appeilant No. 1 routed sales proCeeds of
illicitly removed goods through the said Shroffs and Middlemen/Broker. The said
evidences were corroborated by the depositions made Shrl Nitinbhai Ar]anbhal
Chikani of M/s Maruti Enterprise - and Shri Thakarshi Prernp Kasundra, Morbi
during the course of ad]udlcatlon It is also observed that Shr1 Arvind Hajlpara

Partner of M/s Badveshvar Mahadev Tiles, Kolkatta in his; Statement recorded on

22.6. 2019 under - Section 14 of the Act has admltted that they had received
different grade of goods from Appellant No. 1 than mentloned in invoices and
dlfferentlal amount was paid in bank account numbers glven by Appellant No. 1.

Further, as discussed supra, Appellant No. 1 had devised such a modus operandi
that it was dszlcult to identify all buyers of goods or transporters who
transported the goods. In catena of decisions, it has been held that in cases of

* clandestiie removal, it is not possible to unearth alt the evidences' and

Department is not required to prove the case vvith rnathen'latical preCision | rely
on the Order passed by the Hon'ble CESTAT, Ahmedabad II"I the case of Apurva

~ Aluminium Corporation reported at 1996 (261) E.L.T. 515 (Tn Ahmd ), _wherem
_at Para 5.1 of the order the Tribunal has held that,

“f)ncezi a'gam the onus of proving that they have accounted for all the goodsl
produced shifts to the appellants and they have fallecl to dlseharge this

' burden. They want the department to show challanw1se detalls of goods
transporled or not transported. There are several demsnons of Hon’ble
Supreme Court and High Courts wherein it has been held thal m such .
clandestme activities, only the person who indulges in such actxvltles knows._
'all the details and it would not be possible for any mvestlgatmg ofﬁcer to. .-
unearth alt the evidences required and prove with mathematlcal prccxslon the

~ evasion or the other illegal activities”, -

13-. ._}The Appellant has contended that the adJudlcatlng authority has not
neutrally evaluated the evidences as well as subrmssuon made by it but heavlly
relied upon the general statememts of Shroff, Mlddleman/Broker, scan copy. of
private records of M!s Maruti Enterpnse Rajket and Shrl Thakarshl Kasundra
broker reproduced in the SCN. “He has not seen that Shrl Bharatbhal Patel,

._ _Dlrector of Appellant No. 1, has flled affidavit dated 12.9. 2020 to the effect that
they have not manufactured and sold goods w1thout. mvo;ce and w1thout

:payment of duty of excise; that they. have not received any, cash as mentloned in

.-.Page-‘la of 23
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10.1 | find that none of the Statements of Shroff/ Middleman/Broker recorded
during investigation have been retracted' nor there is any altegatlon of duress or
‘threat durlng recording of Statements. Further, ShrofffM:ddleman! broker have
no reason to depose before the investigating officers something which is
contrary to facts. It is also pertinent to mention that the present case was not
one off case involving clandestine removal of goods by Tile manufacturers of
Morbi. It is on record that DGCEI had srmultaneously booked offence cases
against 186 such manufacturers for evasron of Central Excise duty who had
adopted similar modus operano‘r by routmg sale proceeds of illicitly cleared
' frmshed goods through Shroffs / Mlddlemenfbrokers It is also on records that
out of said 186 manufacturers, 61 had admltted to the allegations and had also
paid duty evaded’ by them. So, the documentary evidences gathered by the
investigating officers from the pi ernrses of Shroffs / middlemen contained trails
of illicitly removed goods and preponderance_of probability is certainly against
Appellant No. 1. It has been consistently held by the higher appellate fora that
cross examination ‘is not mandatory and it depends on facts of each and every
case. | rely on the decision rendered by the Hon'ble Bombay High Court in the
case of Patel Englneermg Ltd reported as 2014 (307) E.L.T. 862 (Bom.), wherein
it has been held that,

“23. " Therefore, we are of the opinion that it will not be correct to Hold that °
irrespective of the facts and circumstances and in all inquiries, the right of
crogs examination can be asseited. Further, as held above which rule or
principle of natural justice must be applled and followed depends upon several
factors and as enumerated above: Even 1f there is denia! of the request to cross
examine the witnesses in an mqurry, without anything fnore, by such denial
alone, it will not be enough to’ cohclude t:\at principles of natural juslice have
been violated.. Therefore, the judgments rélied upon by Shri Kantawala must be
seen in the factual backdrop antI peculldr mrcumstances of the assessee’s ease
" before this Court‘ :
10. 2 By followmg the above decrsron and considering the facts of the case, ]
i.old that the adjudlcatrng authorrty has not erred by not acceding request for

cross examinatlon of the wrtnesses as sought by Appellant No 1

11.  The Appellarit has contend_ed_ that in the entire case except for so called
evidences of receipt of mone;r ':il'rom the buyers of tiles through Shroff/
Middlemen/ Broker, no other evrdence of manufacture of tiles, procurement of
raw materials lncludmg fuel and power far manufacture of tlles -deployment of
staff, wanufacture tr ansportatlon of raw matenals as well as finished goods,
payment to all mcludmg raw materlal supphers transporters etc. in cash have
been gathered The Appellant further contended that no statément of any of

buyers transporters who transported raw materlals and flmshed goods etc. are
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ﬁm’med that all the goods sold by
Appellant No.1 were to retall customers then also what was realised through

under Sectlon 4A of th Even If It is

Shroff/Mlddlemen cannot be cons:dered as MRP value for the reason that in
cases when goods are sold through dealers, reahsed value would be less than
MRP value since dealer price is always less than MRP prlce

16.4 . As regards contention of Appellant No.1 that duty is to be determined as
per Section 4A(4) of the Act read with Rule 4(i} of Central Excise (Petermination
of Retail Sale' Prlce of Excisable Goods) Rules 2008, 1 find it is pertment to
examine the provrSIons of Rule 4 ibid, which are reproduced as under

“RULE 4. Where a manufacturer removes the exmsable goods spemﬁed
under sub-sectlon (1) of section 4A of the Act, -
- (a) wuthout declanng the retail sale price on the packages of such goods;
or :

(b) by declanng the retail sale pnce Whlch is not the retail sale price as .
required to be declared under the provisions of the Standards of Weights and
Measures Act, 1976 (60 of 1976) or rules made thereunder or any other law
for the time being in force; or

(c) by declaring the retail sale price but obliterates the same after their
removal from: the place of manufacture,

" then, the retall pale price of such goods shall be aseertamed in the followmg
nianner, namel)‘

' ( if the manufdcturer has manufactured and removed xdentlcal goods within

alperiod of onie month, before or after removal of such goods, by declaring the

retail sale prige, then, the said declared retail sale price shall be taken as the
retall sale pnce of such goods :

TS -

(ii) if the retml sale price cannot be ascertained in terms of clause. (1), the retail
sale price of such goods shall be ascertained by conducting the enquiries in

the retail matket where such goods have normally been sold at of about the
- same time of the removal of such goods from the place of manufacture :

Provided that if more than one retail sale price is ascertmned under clause (i)
~ or clause (ii), then, the hlghest of the retail sale price, so ascertatned, shall be
taken as the retall sale price of all such goods.” :

16.5 | find that in the present case, the Appellant No. 1 has not demonstrated
" as to how their case is covered by any of the situation as envisaged under sub
cleuse (a), (b) or (c) of Rule 4 ibid. 'He_nce, provisions of Rule 4(i) ibid is not
_ apolicab{e in .the preﬁent case. |

6.6 In view of above, plea of Appellant No. 1 to assess the goods under
Section 4A of the Act cannot be accepted.

17. The Appellant- has contended that all the allegations are baseless and
totally ,unr.ubstantiated, therefore,__questton of atleged suppression of facts etc.

also does not arise. The Appeltant further contended that none of the situation

<ipyesien of facts, wilful mis-statement, fraud, collusion etc. as stated in
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Section 11A(4) of the Central Excise Act, 1944 exists in the insrant case but it is
alleged suppression of facts in the impugned order _b_ased on the general
allegation. | find that the Appellant No. .1 Was found i'ndutging in. c'landestine
remaval of goods and routed the cash'through Shroff/Middlemen/Broker. The
modus operano‘i adopted by Appeila-nt No. 1 vras u.nearthed during investigation
carried out agalnst them by DGLEL, Ahrnedabad Thus this is a clear case of
suppression of facts with intent to evade payment of duty Consrderlng the facts
of the case, | am of the oplmon that the ad]udlcating authority was justified in
lnvo'ong extended period- of hmrta*ton on fhe grounds of: 1suppression of facts.
Since mvocatlon of entended penod of hrmtatlon on the gt ounds of suppressson
of facts.is upheld, penatty under. Sectlon 11AC of the Act is mandatory, as has
been held by the Hon'ble Supreme Court in the case of Ra]asthan Spinning &
Wea\ﬂng M:lls reported as 2009 (238) E L.T. 3 {5.C.), where,n it is held that when
there are mgredlents for invoking extended penod of hmrtatlon for demand of
duty, rmposmon of penalty under Sectlon 11AC is: mandatory "he ratio of the
sald judgment applles to the facts of the present case.: |, therefore uphold
penaltv of Rs. 11 58 006/- 1mposed under Sectlon 11AC of the Act i

18. Regarding penalty'imposed upOn Appellant Nos. 2 to 4 under’ Rute 26 of
the Rules, 1 find that the said Appellants were Dlrectors of Appellant No. 1 and
were looklng after day to day affairs of Appellant No 1 and were the key persons
of Appellant No. 1 and were dlrectly mvolved m clandestrne removal of the
goods manufactured by Appellant No. 1 mthout payment of Central Excrse duty
and w1thout cover of Central Excise nvoices. They were found concerned in
clandestine manufacture and removal of such goods and hence, they were
" knowing and had reason to belteve that the said goods were llable to
confiscation under the Act and the Rules. i therefore fmd that rmpositmn of
penalty of Rs.1,00, 000/ each upon Appellant Nos. 2 to 4 under Ruie 26(1) of the
Rutes is correct and legal :
19. In view of above, | uphold the impugned order and reject the appeals of
Appellants No. 1 to 4.

20, el R ol 1 € e 1 T e 8 R e

20. - The appeals filed by the Appellants are disposed off gs above.

KUMARD!™
Commlssmner(Appeais) hale
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